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identify rural areas?::206 16i. request for further comment underscores the complete lack of APA

mandated notice and comment process here.

b. The Tribal Rural Limitation Is Arbitrary and Capricious

The Tribal Rural Limitation is also arbitrary and capricious and likely will be overturned

on that independent ground. In the Fourth Report and Order, the Commission argues that the

Tribal Rural Limitation it is consistent with the intent of the 2000 Tribal Order and that

including urban Tribal areas would be "inconsistent with the Commission's primary purpose of

the enhanced support."2o7 The Tribal Rural Limitation is arbitrary and capricious because it

improperly redefines the purpose of the Tribal Lifeline program in contravention of long-

standing Commission policy and is speculative, irrational, and fails to consider important aspects

of the problem, including the nature and role of mobile service in the Tribal Lifeline program

and the impact of its rule on Tribal subscribers.

First, the Commission in the Fourth Report and Order improperly reframed the Tribal

Lifeline program as an infrastructure program rather than an affordability and adoption program.

In the 2000 Tribal Order, the Commission specifically stated that the "primary goal" of the

enhanced Tribal benefit was to 'oreduce the monthly cost of telecommunications services for

qualifying low-income individuals on Tribal lands, so as to encourage those without service to

initiate service and better enable those currently subscribed to maintain service."20S The

206 See 2017 Lifeline Digital Divide Orderl126 (citations omitted)

20' Su" Fourth Report and Orderlg.
208 See 2000 Tribal Order\44.
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Commission reiterated this primary purpose in the 2012 Lifeline Reform Order.20e This purpose

applies irrespective of whether the subscriber lives in an urban or rural area or whether there

already are facilities available where the consumer lives. Indeed, because the Lifeline

program-including the enhanced Lifeline program-supports services rather than facilities, it

presumes that facilities are already available to provide the services.

And yet, despite the fact that the "primary goal" of the enhanced benefit is increasing

Tribal subscribership, the Commission in the Fourth Report and Order provided no analysis of

the impact of its proposal on subscribership, including the ability of Tribal Lifeline subscribers to

maintain service after the new rule goes into effect or on the affordability of service on Tribal

lands. Based on the record, however, the result of the Tribal Rural Limitation is clear: voice and

broadband services for Tribal residents who live in urban areas will be less affordable and less

available for current and prospective subscribers, negatively affecting subscribership for low-

income Tribal residents in contravention of the primary purpose of the enhanced Tribal Lifeline

benefit.

Second, even if the Commission was correct that the primary goal of the enhanced Tribal

Lifeline benefit was to incent increased deployment in remote and unseryed areas, its adopted

rule is speculative, irrational, and fails to consider the role and nature of mobile service in the

Tribal Lifeline program. Indeed, the rationale is "so implausible that it could not be ascribed to a

difference in view or the product of agency expertise."2l0 The Commission provided absolutely

no record support for its conclusion that directing enhanced support solely to rural Tribal areas

20e See 2012 Lifeline Reform Order fl 150

2ro 5"" State Farm, 463 rJ.5. at 43.
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will create incentives for deployment, or for its conclusion that providing support for urban

Tribal lands is unlikely to support deployment.

Instead, the Commission assumed that because fixed broadband service is less available

on rural Tribal lands, limiting support to rural lands will somehow increase deployment, and that

because fixed broadband service is more available in urban areas, providing enhanced Tribal

Lifeline support to subscribers in those areas will not incent greater deployment. This

assumption lacks any foundation in the record or in real-life experience. The ability of an ETC

to invest in deployment on rural Tribal lands is dependent on consumer demand (e.g., network

usage), the ability of consumers to pay, and the revenues an ETC has available to invest in new

facilities. Here, the Commission provided no additional incentives for consumers that would

increase demand or affordability'tt and effectively cuts off the ability for ETCs to use revenues

earned from urban Tribal subscribers to support deployment for rural subscribers.2l2

211 1, fact, the Commission will undermine competition, consumer choice, and innovation,
depressing demand and affordabllity. See Navajo Nation Comments at l0; ETC November 9 Ex
Parte,Ex. Aat2.
2r2 76" Commission has recognizedthe value of maximizing subscribership to drive deployrnent
on Tribal lands, finding that:

[T]he availability of enhanced federal support for all low-income individuals
living on tribal lands will maximize the number of subscribers in such a

community who can afford service and, therefore, make it a more attractive
community for carrier investment and deployment of telecommunications
infrastructure. As the number of potential subscribers grows in tribal
communities, carriers may achieve greater economies of scale and scope when
deploying facilities and providing service within a particular community.

See 2000 Tribal Lifeline Order '1T30. While the Commission there was discussing the value of
including non-Native Americans, the same principle applies when including both urban and rural
areas on Tribal lands.
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Consequently, the Commission's proposal is more likely to decrease the incentive and ability of

ETCs to deploy services on rural Tribal lands.

Third, the Commission entirely failed to consider a critical aspect of the problem: the

effect of its proposal on the deployment, upgrade, and use of mobile telecommunications and

broadband service on Tribal lands. The majority of Lifeline subscribers on Tribal lands

subscribe to mobile voice and broadband service.2l3 And yet, the Fourth Report and Order only

cites fixed broadband deployment data to support its Trial Rural Limitation, entirely ignoring

mobile broadband deployment or usage data.zra The Commission provided no justification for

its failure to include mobile broadband service in its analysis. Compounding its error, the

Commission ignored the fact that, unlike fixed service, mobile service is not tied to a particular

address, such that an urban resident may in fact primarily be a "rural" user, or vice versa. The

Commission's failure to analyze the extent to which depriving urban Tribal residents of

enhanced benefits will suppress usage of rural Tribal networks, and by extension the incentives

to deploy rural networks, renders its rule arbitrary and capricious.

Fourth, the Commission similarly failed to consider the impact of its proposal on program

participants and relevant submission in the record from affected Tribes.2r5 For example, several

tribes, including the Cheyenne River Sioux Tribe, Cherokee Nation, and the Susanville lndian

Rancheria emphasized the impact of a rural limitation on infrastructure deployment, noting that

"fl]imiting the enhanced Tribal Lifeline subsidy to sparsely populated areas on tribal lands would

213 See Fourth Report and Order fl 23 (citing 2015 Lifeline Second FNPRM n 167 n.320)

214 See id.119.
Zts See, e.g., GCI November 2 Ex Parte at I.
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only create another incentive for carriers to overlook the provision of these services for all low-

income residents of tribal lands," and that "low-income tribal members may reside in an

economic hub that has advanced telecommunications services, but that does not always mean

they will be able to afford such servic.r.r:216 The Commission neglected to cite, consider, or

respond to any of the arguments that those Tribes set forth in the record.

The Commission's Tribal Rural Limitation is arbitrary and capricious and likely will be

set aside because it improperly reframes the Tribal Lifeline program as an infraskucture-

deployment progmm and is speculative, irrational, and fails to consider the role of mobile service

in the Tribal Lifeline program.

B. Petitioners Will Be Irreparably Harmed Absent a Stay

Petitioners will be irreparably harmed if a stay of the Fourth Report and Order is not

granted. The D.C. Circuit defines irreparable harm as harm that is "certain and great" and

ooactrLal, not theoretical." As set forth in the accompanying declarations, Petitioners will suffer

myriad irreparable harms if the Fourth Report and Order is not stayed.

1. Wireless Reseller ETCs Will Suffer Irreparable Harm

ETC Petitioners and many NaLA members are wireless reseller ETCs that provide

services to Lifeline customers who reside on rural and urban federally recognized Tribal lands

216 See Letter from HaroldC.Frazier, Chairman, Cheyenne River Sioux Tribe, to Marlene
Dortch, Secretary, FCC, WC Docket Nos. 1 l-42,09-197, 10-90,3-4 (Sept. 28,2015); Letter
from Bill John Baker, Principal Chief of the Cherokee Nation, to Marlene H. Dortch, Secretary,
FCC, WC Docket Nos. I 1-42, 09-197 , 10-90,5 (Oct. 21,2015); Letter from Chief J. Allan,
Chairman, Coeur d'Alene Tribe, to Marlene Dortch, Secretary, FCC, WC Docket Nos. 11-42,
09-197,10-90, 3 (Sept. 30,2015); Leffer from Stacy Dixon, Tribal Chairman, Susanville Indian
Rancheria, to Marlene Dortch, Secretary, FCC, WC Docket Nos. 1 l-42,09-797, 10-90,4 (Sept.
28,2015).
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and who are eligible for enhanced Tribal Lifeline Benefits. ETC Petitioners' businesses will be

irreparably harmed if the Tribal Facilities Requirement and the Tribal Rural Limitation go into

effect, with ETCs that primarily serve Tribal subscribers being hit the hardest.

If allowed to become effective, the Fourth Report and Order will cause ETCs such as

Assist Wireless and Easy Wireless that primarily serve Tribal areas to enter into an irreversible

death spiral that will put them out of business within ayear.2r1 Such harm is great and certain

not only for these ETCs but also for the enhanced Lifeline subscribers served by them.

Most immediately, the Fourth Report and Order will cause Assist and Easy to lose the

majority of their annual revenues if a stay is not granted.2l8 Having lost the vast majority of their

revenues, both Assist and Easy will be forced to abandon their current business models and

significantly limit operations.2le The financial impact of the new rule changes will force Assist

and Easy to shift from active competitive marketing into "haryesting" mode-complying with

Lifeline marketing requirements but not actively competing for new customers, which would be

too costly and unprofitable, while abandoning expenses at arate that soon would be eclipsed by

the revenue reductions caused by the rule changes and associated customer churn.220

Under the new rules, Assist and Easy will be forced to rapidly dismantle operations,

including talent, know-how and physical assets that took years and tremendous resources to

build. Assist and Easy each will immediately terminate nearly all staff and agent relationships-

2r7 See Declaration of David Dorwart fl 5 (June 22,2018) (Assist Decl.) (attached as Exhibit A);
Declaration of Joe Femandez fl 5 (June 22,2018) (Easy Decl.) (attached as Exhibit B).
2rB See Assist Decl. fl 6; Easy Decl. fl 6.
21e See Assist Decl. fl 7;Easy Decl. fl 9.
220 See Assist Decl. fl 7;Easy Decl. fl 9.
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including those focused on marketing, distribution (and agent relations), warehousing, and

customer service-leaving each with only a "skeleton crew" for purposes of regulatory

compliance and minimal customer service for existing customers.22l Assist and Easy each also

will be required to close all of their physical stores, which are the most essential elements of each

ETC's Tribal Lifeline operations and provide enrollment, eligibility recertification, customer

support, and digital literacy kaining for Tribal subscribers throughout each ETC's Oklahoma

service teritory.222 Without physical stores, Assist's and Easy's customer churn rates will

increase swiftly and &amatically.223 Once dismantled, Assist and Easy will not be able to

reassemble their enterprises and the value cost and costs associated with such dismantling cannot

be recovered.

The new rules also will necessitate changes in service offerings to remaining customers

that will drive churn and fuel the death spiral into which these two ETCs will enter. Without

being able to offer subscribers an enhanced Tribal Lifeline benefit, Assist and Easy will be

forced to offer much less attractive and less competitive service offerings. Specifically, Assist

and Easy each will offer existing subscribers a choice between comparatively minimalist free-to-

end-user basic Lifeline service plans (for the $9.25 per month basic Lifeline subsidy) or the

robust enhanced Lifeline service plan bundles of mobile voice, text and broadband at an

increased price of $25 per month (the price increase is necessitated by the loss of the $25

22r See Assist Decl. fl 7;Easy Decl. fl 9.
222 See Assist Decl. fl 8; Easy Decl. fl 10.
223 See Assist Decl. fl 8; Easy Decl. fl 10.
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monthly enhanced Lifeline subsidy).224 Where a facilities-based wireless Lifeline competitor

makes available an enhanced Tribal Lifeline service, Assist's and Easy's basic Lifeline service

offerings will not be able to effectively compete with a facilities-based ETC's enhanced (Tribal)

Lifeline service offering that relies on nearly four times the level of subsidies.

In addition to forcing Assist and Easy into an unsustainable competitive disadvantage vis-

d-vis ETCs that can offer service plans that rely on the enhanced Tribal Lifeline support amount

of $34.25, the new rules will result in rapidly accelerated subscriber churn due to a combination

of factors: (1) Lifeline customers do not have the means to pay $25 per month for service; (2)

Assist's and Easy's customers will be tremendously dissatisfied with the basic Lifeline service

offering that does not provide them with the level of voice and broadband access they have

grown to rely upon; and (3) Assist and Easy will be unable to maintain high levels of customer

care and will be forced to close retail stores that have been essential to customer education and

satisfaction.225 With customers leaving at an accelerated rate and no new customers being added

to replace those lost revenues, each ETC will be forced out of business within ayear.226

Notably, each company has no viable alternative. Neither Assist nor Easy will be able to

offset subscriber and revenue losses by expanding into new territories, renegotiating with

underlying carriers, or obtaining new investment. The Commission has failed to act on

compliance plans and federal ETC petitions that Assist and Easy filed nearly six years ago,

224 For example, an Easy customer would be forced to pay $25 for his or her existing enhanced
Lifeline plan that includes unlimited voice minutes, unlimited text and 2048 MB of data or
switch to the free basic Lifeline plan that includes only 750 minutes of voice, unlimited text and
only 25 MB of data. See Easy Wireless, "Plans,"
22s See Assist Decl. fl 11; Easy Decl. fl 13.
226 S"e Assist Decl. fl 1l; Easy Decl. fl 13.

html.
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preventing expansion into new states (such as California, where additional state subsidies are

available) or a shift from reliance on serving the high-cost, low subscriber count niche Tribal

Lifeline markets to providing service on a volume basis with more widely distributed costs.227

Even if they had authority to do so, Assist and Easy each lack the capital to acquire customers

quickly enough to replace the massive and quick revenue loss that will transpire if the new rules

go into effect.22q Nor could Assist or Easy restructure their contracts with underlying service

providers in a manner that may land some prospect of viability to each business.22e Rapidly

declining revenues and subscriber bases, as well as increasing FCC-imposed minimum service

level standards, make it plain that no underlying carrier could negotiate rates that would make

these businesses viable.23o For much the same set of reasons, neither Assist nor Easy will be able

to continue operations by attracting new investment or financing.231

ETC Petitioners, including Assist and Easy, face other significant harms as a result of the

Fourth Report and Order. Specifically,the Fourth Report and Order requires ETC Petitioners

to provide subscribers with a 60 day notice, in writing, that"any customers who are currently

receiving enhanced support who will no longer be eligible for enhanced support as a result of the

changes in [the Fourth Report and Order)," and-f1the case of rural subscribers who will retain

the ability to receive enhanced Tribal benefits-that the subscribers will have the ability to

227 SeeAssistDecl. fl 12;Easy Decl. fl 14.

228 See Assist Decl. fl 12;Easy Decl. fl 14.
22e See Assist Decl. fl 13; Easy Decl. fl 15.
230 See Assist Decl. fl 13; Easy Decl. fl 15.
23r See Assist Decl. fl 14; Easy Decl. fl 16.
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switch to a facilities-based provider to maintain their enhanced Tribal Lifeline benefrt.232

However, the Commission has failed to provide adequate information to enable ETC Petitioners

to identify whether and which facilities-based providers are available - or whether they are

willing to offer comparable service plans to ETC Petitioners' subscribers. Although the

Commission often seeks assurances that mass transfers of customers will not result in consumers

receiving less or payrng more for service (or substituting with a service they do not use - in this

case wireline service), the Commission has made no such effort here to care for these consumers

who are among the most vulnerable in America. It is not difficult to anticipate that consumers

will not appreciate this complexity and instead will simply "shoot the messenger.uz"

Moreover, based on shape-files recently released by the Commission,234 the agency's

delineation of rural areas appears to exclude a number of towns well below the 25,000

population threshold, which undoubtedly will cause significant subscriber confusion.23s Because

the Commission's rule changes will have a deleterious and dramatic impact on consumers, and

the Commission has done nothing to assess or mitigate these impacts, subscriber confusion and

anger about these changes are highly likely to result in a flood of calls to customer service and

complaints to state and federal regulators, to which ETC Petitioners must respond.236

Responding to these calls and complaints will require a significant outlay of resources, including

232 See Assist Decl. fl 15; Easy Decl. fl 17.

233 See Assist Decl. fl l5; Easy Decl. fl 17.

zzt 7A" shape-files are available on USAC's website. See
https ://www.usac.org/Iiltools/reference-area. aspx.
z3s See Assist Decl. fl 16; Easy Decl. fl 18. The Commission has made no effort whatsoever to
explain the concept of "urban clusters" to ETCs or consumers.
236 See Assist Decl. !l 17;Easy Decl. fl 18.
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additional training and legal costs to respond to complaints.23T Ultimately, the customer

confusion and complaints will result in significant damage to ETC Petitioners' goodwill and

brands and will make it even more difficult for them to retain customers. If the court ultimately

finds that the Fourth Report and Order is unlawful, ETC Petitioners will have no way to recover

these costs.238 Nor will ETC Petitioners ever be able to recover the goodwill lost from this

impending customer relations disaster.23e

The harms that ETC Petitioners are likely to face if the Fourth Report and Order were to

go into effect are great, certain, irreversible, and unrecoverable, putting at least two ETCs -
Assist and Easy - who together serve approximately one-third of all Tribal Lifeline subscribers,

out of business.24O Therefore, a stay is warranted.2al

237 See Assist Decl. fl 17;Easy Decl. fl 18.
238 See Assist Decl. fl 17;Easy Decl. fl 18.
23e See Assist Decl. fl 17; Easy Decl. tf 18.

240 1n a market in which the Commission has already acknowledged that approximately two-
thirds of eligible low-income consumers on Tribal lands have chosen non-facilities-based ETCs
as their Lifeline provider, see Fourth Report and Order fl 23, eliminating two major players will
also certainly be harmful to competition in the marketplace, as well as to the more than 90,000
Tribal Lifeline subscribers that have chosen and rely on Assist and Easy for their essential
communications needs.
2ar See Thunder Basin Coal Co. v. Reich,510 U.S. 2OO,220-21 (1994\ (Scalia, J., concurring in
part and in the judgment ("fC]omplying with a regulation later held invalid almost always
produces the irreparable harm of nonrecoverable compliance costs"); Sottera, Inc. v. FDA,627
F.3d 891, 898 (D.C. Cir. 2010) (injury to business that could not be remedied constitutes
irreparable harm); Comcast Cable Communications, LLC Orders Setting Basic Equipment Rates
Petitionfor Emergency Stay., Order,20 FCC Rcd 8217 (2005) (granting temporary stay where
success on review was possible on at least one of petitioner's claims and where petitioner faced
nonrecoupable economic harm); Brunson Communications, Inc. v. RCN Telecom Services, Inc.
(Motionfor Stay), Memorandum Opinion and Order, 15 FCC Rcd 12883, fl 3 (2000) (granting
stay because, barring stay, petitioner would incur "costs that will not be recoverable should it
prevail on review"); Heritage Cablevision, Inc. d/b/a TCI of Central lowa Petttionfor Stay of
Local Rate Order of City of Des Moines, Iowa, Order, 13 FCC Rcd22842 (1998) (granting stay
where petitioner faced irreparable harm in the form of nonrecoverable economic losses).
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2. Tribes and Their Members Will Suffer Irreparable Harm

As wireless reseller ETCs are forced to limit their operations or withdraw from the Tribal

Lifeline market entirely, Lifeline subscribers on Tribal lands will lose access to essential

telephone and broadband services. Low-income individuals that do not subscribe to Lifeline

service, but are eligible to do so, also could lose access to phone and broadband service during

the pendency of the appeal. For all of these individuals, the result of the Fourth Report and

Order will be less communication supporting education, employment, and vibrant family and

social lives, reduced access to emergency services, and hamstrung initiatives to improve

economic development in poverty-stricken areas. No remedy exists for these harms, which

strike at the core of human development in American Indian communities across the country.

As explained by representatives of numerous Tribes,2a2 and as the Commission itself has

recognized,243 many residents of tribal lands suffer from extreme poverty. For example, on the

Crow Creek Indian Reservation, 35 percent of all households live below the poverty line.zaa At

17.5 percent, the unemployment rate is almost five times the national average, with many

residents out of workforce entirely.2as Median incomes are less than $30,000 per year.2a6

Economic circumstances are even more dire on the reservation of the Lac du Flambeau Band of

242 See Declaration of Joseph G. Wildcat, Sr., Tribal President of the Lac Du Flambeau Band of
Lake Superior Chippewa Indians fl 2 (June 21,2018) (Wildcat Decl.) (attached as Exhibit C);
Declaration of Jason Schlender, Vice-Chairman of the Tribal Governing Board for the Lac
Courte Oreilles Band of Lake Superior Chippewa Indians fl 2 (June 21,2018) (Schlender Decl.)
(attached as Exhibit D); Declaration of Phyliss J. Anderson, Tribal Chief of the Mississippi
Band of Choctaw Indians !l 2 (June 20, 2018) (Anderson Decl.) (attached as Exhibit E); Crow
Creek Tribal Council Resolution at 1.

243 See 2000 Tribal Lifeline Order 127 .

244 U.S. Census Bureau, 2012-2016 American Community Survey (2016).
z+s 16.

zaa 14.
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Lake Superior Chippewa Indians, where household incomes average less than $20,000 per year

and unemployment exceeds 27 percent.2a' Onthe Lac Courte Oreilles Band of Lake Superior

Chippewa Indians reservation, the poverty rate is more than 25 .5 percent, 2 1 .4 percent of

residents are unemployed, and median incomes a.verage less than $30,150. The household

poverty rate on the Mississippi Band of Choctaw Indians reservation exceeds 29 percent.za8 The

Leech Lake Band of Ojibwe reports a per-capita income of $13,103, unemployment hovering

near 46 percent, and that more than 73 percent of families live in poverty in one community on

the Leech Lake reservation.2ae In addition, many residents on Indian reservations are unbanked

or underbanked, meaning they do not have regular access to bank accounts, credit cards, or

financing.25o

Because of these challenging economic conditions, low-income residents on Tribal lands

often cannot afford telephone and broadband services at unsubsidized rates, as representatives of

Crow Creek, the Lac du Flambeau Band, the Lac Courte Oreilles Band, and the Mississippi Band

of Choctaw Indians report.2sl They depend on the Lifeline program, and the enhanced Tribat

benefit to which they are entitled, in order to gain access to affordable service. Unsurprisingly,

247 wildcatDecl. !12.
248 Schlender Decl. fl 2; Anderson Decl. fl 2.

2ae Declaration of Sarah Stahelin, Tribal Attomey for the Leech Lake Band of Ojibwe flfl 3, 4
(June 21, 2018) (Stahelin Decl.) (attached as Exhibit F).
2s0 See Wildcat Decl. flfl 2, 8; Schlender Decl. flfl 2, 8; Anderson Decl. tlfl 2, 6; Stahelin Decl.'llfl
4,10.
2sr See Wildcat Decl. flfl 2, 5-9; Schlender Decl. flfl 2, 5-8,10; Anderson Decl. !1fl 5-6, 8-9;
Stahelin Decl. flfl 7-8; Crow Creek Tribal Council Resolution at 7. See also 2000 Tribal Lifeline
Orderfln20-21,27-28.
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Tribal officials also report that the introduction of wireless Lifeline service significantly

improved rates of telephone and broadband subscribership on American Indian reservations.252

The elimination of enhanced Tribal Lifeline support to wireless reseller ETCs would

deprive consumers of the affordable telephone and broadband service on which they have come

to depend. On numerous reservations, including the Mississippi Band of Choctaw Indians

reservation, the Lac Courte Oreilles reservation, the Leech Lake reservation, and the Lac du

Flambeau reservation, wireless Lifeline service is available exclusively from a resel1er.253

Facilities-based wireless providers do not participate in the Lifeline program in these areas.2s4

On the Mississippi Band of Choctaw Indians reservation, no facilities-based provide - wireline

or wireless - offers Lifeline service.2ss As a result, once the Tribal Facilities Requirement takes

effect, eligible residents tiving on this reservation would have no means of accessing the

enhanced Tribal benefit that the FCC's rules allow.256 Even in cases where facilities-based

wireline Lifeline services are offered, consumers do not find them to be suitable substitutes

because they are more expensive and do not offer broadband access or mobility.2sT Subscribers

that have benefited from the $25 per month in enhanced Lifeline support, plus the $9.25 per

2s2 See Wildcat Decl. fl 5; Schlender Decl. fl 5; Stahelin Decl. ll7. See also Andetson Decl. fl 4.

2s3 See Anderson Decl. flfl 3-4; Wildcat Decl. flfl 3-4; Schlender Decl. flfl 3-a; Stahelin Decl. flfl 5-

6.
2so See Anderson Decl. flll 3-4; Wildcat Decl. flfl 3-4; Schlender Decl. _!TJT.3-+. See also Crow
Creek Tribal Council Resolution at 1 (explaining the exit from the Lifeline program of the sole

facilities-based wireless carrier to offer Lifeline on the Crow Creek reservation).

zss See Anderson Decl. !J4.

's6 See Anderson Decl. fl 5.

2s7 9"" Wildcat Decl. fltl 5, lO; see also id. fl 7; Schlender Decl. !1fl 5, 10; see also id. n8
Anderson Decl. flfl 7, 9; Stahelin Decl. fl 12.
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month in basic Lifeline support, thus would be limited to the basic support amount only.2s8

Many of these low-income subscribers would be unable to absorb the substantial price increases

that would result in the absence of the enhanced Tribal benefit.2se Indeed, the FCC established

enhanced support in the amount of $25 precisely because it functioned as an affordability

threshold for most consumers.260

Importantly, price increases of any magnitude would create financial and logistical

challenges to service continuity that many low-income subscribers would be unable to

overcome.26l Currently, wireless reseller ETCs are able to provide free service using the

enhanced Tribal benefit. Even modest recurring charges would create significant hurdles for the

many Tribal residents that remain unbanked, as these individuals cannot rely on automatic

payments and incur significant transaction fees to obtain cash or use commercial payment

services. The prospect that wireless ETCs will have to close physical stores would make it even

more difficult for unbanked consumers to remit regular payments.262

Of course, wireless resellers serving Tribal lands may simply withdraw from Tribal areas

altogether as they lose Tribal customers, and wireless resellers that primarily serve Tribal areas

may end up going out of business in the wake of the Tribal Facilities Requirement.263 These

developments would make Lifeline service of any kind, and at any discount, newly unavailable

2s8 See Anderson Decl. fl 8; Wildcat Decl. flfl 5-7; Schlender Decl. Tfl a-5; Stahelin Decl. fl!18-9.
2se See Anderson Decl. flfl 6,8-9; Wildcat Decl. flfl 5-8; Schlender Decl. l]fl 5-9; Stahelin Decl. flfl
7-8. See a/so Assist Decl. fl 9 (discussing likelihood ofprice increases or complete market
withdrawal); Easy Decl. fl 12 (same).

260 See 2000 Tribal Lifeline Order ll46.
261 Wildcat Decl. flfl 2, 8; Schlender Decl. flfl 2, 8; Anderson Decl. !l!12, 6; Stahelin Decl. flfl 9-10
262 Sr" Assist Decl. fl 8; Easy Decl. !i 10.

263 See Assist Decl. fl 5; Easy Decl. !l 5.
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to eligible low-income residents of the Mississippi Band of Choctaw Indians reservation, and in

other Tribal areas where Lifeline is available only from a wireless reseller ETC.264

Low-income consumers that are priced out of their Lifeline service plans, or that lose

access to a Lifeline ETC in their area altogether, would have no alternative for phone or

broadband service. Mobile service offerings from non-Lifeline providers would cost even more

than an extra $25 per month, would require payments by credit card that unbanked individuals do

not have, and would require large upfront costs for new phones that low-income individuals

cannot afford and often cannot finance.26s The same cost and financial barriers make wireline

services generally unavailable to low-income consumers living on Tribal lands, especially on

reservations that are not served by a wireline provider that participates in Lifeline.266 In any

event, wireline services are not available to all residences in Tribal communities.26T And

residents of Tribal areas do not view wireline service as a substitute for mobile wireless service

given their need to talk and access communications-enabled services, including emergency

services, on the go, which is especially vital on large and sparsely populated Indian reservations

and their rural surrounds.268

264 See Anderson Decl. flfl 3-5.

'6s See Anderson Decl. flfl 2,5-6,8-9; Wildcat Decl. lffl 5-9; Schlender Decl. flfl 5-9; Stahelin
Decl. flfl 7-10
266 See Anderson Decl. flfl 7, 9.

267 See Wildcat Decl. fl 5; Schlender Decl.'lf 5; Anderson Decl. fl 7.

268 See Wildcat Decl. flfl 5,10; see also id. fl 7; Schlender Decl. flfl 5, 10; see also id.n8;
Anderson Decl. flfl 7, 9; Stahelin Decl. !l 12.
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Moreover, for the reasons discussed at length fuove,26e facilities-based carriers are

unlikely to enter the Lifeline market and thereby make enhanced support amounts available to

Tribal consumers in the wake of the Commission's new rule. Facilities-based carriers already

have determined that even enhanced Lifeline support amounts are insufficient to outweigh the

burdens of being a Lifeline ETC, and have been relinquishing their authority to provide Lifeline

in states across the country.27o

The mass disconnection that would result if the Tribal Facilities Requirement takes effect

would inflict serious, certain, and irreparable harm on Tribal residents. Tribal members need

phone and broadband access to search forjobs, connect with employers, and access healthcare

and educational services.27l They also need telecommunications access to communicate with

friends and family, and otherwise lead full and enriching lives. Reduced telephone availability

also threatens public safety, as fewer residents will be able to communicate in times of

emergency.212 Moreover, the Commission cannot ignore the difficult state of the local

economies in and around American Indian reservations. To improve the quality of life enjoyed

26e See Section III.A.3(c), supra.
270 See, e.g., Comments of AT&T at6,27-29; Comments of Boomerang Wireless atl3-I4; Navajo
Nation Comments at l0; Crow Creek Tribal Resolution at l.
21r 5"" Anderson Decl. ']}fl 7-10 (noting that the effective date of the challenged rules could result
in the loss of service 'Just after the start of the school year and before the holiday season, a
critical time for famili-es to stay connected to each other and to essential services"); Wildcat
Decl. !1fl 5, 9-10; Schlender Decl. flfl 5-9; Stahelin Decl. flfl 11-12.

272 See Anderson Decl. flfl 8-9; Wildcat Decl. !1fl 5, 10; Schlender Decl.'lJfl 5, 10; Stahelin Decl. fl
12.
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by their members, numerous tribes have invested significantly in initiatives geared toward

economic development, which depend critically on reliable access to telecommunications.2T3

Low-income Tribal residents who are eligible for Lifeline, but who are not currently

enrolled in the program, would suffer similar harm. As explained, in areas like the Lac du

Flambeau, Lac Courte Oreilles, Leech Lake, and Mississippi Band of Choctaw Indians

reservations, wireless Lifeline service is available only through a reseller. Once the Tribal

Eligibility Requirement becomes effective, eligible but unenrolled individuals living in these

areas will be unable to sign up for service. Lifeline service will be less affordable if it is

available at all, and the "skeleton crews" maintained by wireless reseller ETCs to cope with

vastly diminished revenues will hamper customer care and outreach necessary for continued

enrollment.zTa Evenif the court vacates the Tribal Facilities Requirement and a reseller

eventually resumes offering Lifeline service, eligible individuals that would have enrolled in

Lifeline will lose months of communications access in the interim. There is no remedy available

to compensate these individuals for the missed opporfunities, foregone speech and social and

familial interactions, and lack of access to essential services that they will suffer in the absence

of a stay. Given persistent under-enrollment in the Lifeline program, the magnifude of these

harms will be substantial.2Ts

213 See; Wildcat Decl. flfl 5, 9; Schlender Decl. lJfl 5, 9; see also Anderson Decl. tlfl 9-10; Stahelin
Decl. fl 11.

274 See Assist Decl. fl 7; Easy Decl. fl 9.

27s See Anderson Decl. fl 4 (explainingthat 20 percent of Lifeline-eligible members of the
Mississippi Band of Choctaw Indians have wireless Lifeline service); Stahelin Decl- tlfl 3, 1 1

$74 of Liech Lakers have Lifeline service, while several thousands live with very low incomes).
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Tribes like Crow Creek that lost access to wireless Lifeline service after facilities-based

providers exited the Lifeline business also will be harmed irreparably absent a stay. As

explained by the Crow Creek Sioux Tribal Council, the Crow Creek reservation used to have

access to wireless Lifeline service from Western Wireless, a facilities-based wireless carner.276

However, after Western Wireless was acquired by Alltel and then Verizon in the 2000s, Verizon

stopped providing Lifeline service and eventually relinquished its status as an ETC as it has done

in jurisdictions across the country.277 Dueto Verizon's lack of interest in providing Lifeline,

Crow Creek has been working with a reseller of Verizon service in order to restore wireless

Lifeline service on the reservation. Crow Creek fears that those efforts could be delayed

indefinitely if the Tribal Facilities Requirement becomes effective. Indeed, in response to the

Tribal Facilities Requirement, wireless reseller ETCs have stated that will dramatically pare

back-not expand-service offerings and will go out of business completely."r A stay thus

would be necessary for Crow Creek to succeed in its efforts to regain access to wireless Lifeline

service, and would ensure that eligible low-income residents of the Crow Creek reservation do

not go without connectivity for any longer than they must.

C. Other Interested Parties Will Not Be Harmed

Staying the Fourth Report and Order will not significantly harm other interested parties.

preserving the Tribal Lifeline program as it exists today will maintain the status quo for

ratepayers and contributors and will not impose any additional costs on those parties. Even if the

D.C. Circuit were to take a full year beyond effective date of the Fourth Report and Order to

276 Crow Creek Tribal Council Resolution at 1

ztt 16.

278 See Assist Decl. fl 5; Easy Decl. fl 5.
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decide the pending appeals, the impact on the Universal Service Fund would be less than lo/o of

the annual budget of the Fund, hardly a "significant" harm'

D.AStaylsinthePubliclnterestandWillPreventllarm

The public interest would benefit from a stay. As explained above, a stay would allow

eligible low-income subscribers that depend on enhanced Lifeline support to continue to access

the telephone and broadband services they need to communicate with friends and family, connect

with employers and prospective employers, and access essential services, including healthcare,

educational, and emergency services. By improving access to connectivity, a stay would not

only improve the well-being of individual Lifeline subscribers, but also promote economic

development, public safety, and community welfare on impoverished American Indian

reservations confronting challenging economic and social conditions. In addition, a stay would

prevent the substantial social harms that would result if wireless reseller ETCs that depend on

Tribal consumers dramatically reduce operations or go out of business.
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TV. CONCLUSION

The Commission should grant apartial stay of the Fourth Report and Order pending

judicial review.

lsl Christopher J. Wrisht

Respectfully Submitted,

/s/ John J. Heitmann
Christopher J. Wright
John T. Nakahata
V. Shiva Goel
Harris, Wiltshire & Grannis LLP
1919 M St., N.W., 8th Floor
Washington, D.C. 20036
(202) 730-1300
cwright@hwglaw.com

John J. Heitmann
Jameson J. Dempsey
Jennifer R. Wainwright
KelleyDrye & Warren LLP
Washington Harbour
3050 K Street, NW, Suite 400
Washington,DC 20007
(202) 342-8s44
j heitmann@kelleydrye. com

Counselfor Petitioner Crow Creek
Sioux Tribe and Intervenor Oceti
Sakowin Tribal Utility Authority

Couns el for National Lifeline As s ociation,
Assist Wireless, LLC; Boomerang
Wireless, LLC d/b/a enTouch Wireless;
and Easy Telephone Services Company
d/b/a Easy Wireless

Jtne22,2018
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E,XHIBIT A



In the Matter of

Bridging the Digital Divide for Low-lncome
Consurners

Lifeline and Link Up Rcfomr and Modernization

Telecomurunications Carriers Eligibie lor
Universal Service Suppr:rt

tsefore the
FEDERAL COMMUNICATIONS COMMI SSION

Washington,D,C,20544

REDACTED FOR PUBLIC INSPECTION

WC Docket No. l7-287

WC Dockct No. I l-42

WC Docket No.09-197

)
)
)
)
)

)

)
)
)

DECLARAI'ION OF DAVID DORWART

i, Dayid Dorwarl, declare as follows:

I . T am rnore tharr I 8 years of age and arn the owner and Chairrlan of Assist

Wireless (Assisl or tlre Cornpany).

2. I submit this dcclaratiorr in suppoft of the Petition lor Stay r:f Fourth Report artd

Order Pending.Iudicial Review filed with the Federal Comrnunications Commission (FCC).

Uuless expressly stated, this cleclaration is based on my personal knowledgc.

3, Assist is a wireless reseller that is designated as an eligible telecommunications

caruier (ETC) and provides Lifeline service in Arkansas, Maryland, Missouri, and Oklahoma

including on federally recognized Tribal lands in Oklahorna.

4, As of Junc l,20.lB, Assistprovides Lifelinc servioc {o approxirnately [BEGIN

CONFIDENTIAT,I frcNo CoNFIDENTIALI subscribers, including IBEGIN

CONFIDENTIALI Il JEND CONFIDENTIALI .subscribers who receive the enhanced

Lifcliuebenefrt. ThevastmajorityofourLifelinesubscdbersarcresidcnlsofTribal larrdsin

Oklahorna,

aFl:i-0605-9369r.|01
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5, As clelronstrated by the attachecl flnarrcial statelnellts, if a stay is deuied and thc

I'ourth Repo1t antl Order goes into effect, Assist will cease operatiolrs and go otlt of business

within six to twclvc tlonths. This hann is great. celtain, irreversible, and untecovcrablc'

6. Mgst immediatcly. the Fotnlh lleporl and Orcler will cause Assist 1o lose TLibal

Lifeline revenucs associated with IBEGIN CONFIDENTIALI ITEND

CONFIDENTIALI subscribers, representing [BEGIN CONIIIDENTIALI ! pNO

CONFIDENTIALI percent of its subscriber base. These Tribal Lifeline revenues account for

approximarely [BEGIN CONFIDBNTIAL]I tr,nn C0NITIDEN'I'IAt,l percent of Assist's

annual revenues. 'l'his loss of revenues will have a devastaling ancl irreversible irnpaot on

Assist's lrusiness.

't , Having lost the vast ulajority of its revenues, Assist will be lbrced to abandon its

curent business model and practiccs arrd significantly linrit operations' After the Commission

adopted the Fotrth Report and Order, Assist was forced to terminate IBEGIN

CONFIDENTIALII InNn CONFIDENTIALI percent of its staff and olose three of its

storcfront locatiorrs. lf the Fourth Reporl. and Order were to go into effect, Assist will

inrnediately coase rnarketing ancl advcrlising for nerv Lifeline subscribers (exccpt as requircd by

FCC or statc regulatiori). wind down existing distribution until existing inventory was

distributed, and shiff to a "harvcsting" posture (i.e., servicing existing subscribers, bnt not

actively seeking new subscribers), At the san:e tinre, Assist would lay off all retnaitrittg

onployees who work in distribution, tnatteting, sales, agenl support, and warehousing, leaving a

..skeletorr crew" to handlc rcgulatory conr;rliance and c.u.stolncr scrvice for rcrrainirlg Assist

subscribers,

4til 3-0605-9369r. I t)2
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g. Soon thcreafter (aftcr cxiting cxisting leasrng at'taltgemeuts). Assist will also closc

all of its 24 remaining stores that curently serve its existing subscriber base' These stores afe

the rnost essential colrponcnt ofiits ability to reach and scrve low-incoure Tribal residents and

have provided a competitive advantage to Assisl through high-touch. itr-person' local customer

service, For Tribal subscribeis, Assist has found that in-store support is essential for the[r (o

receive assistance with their devices and service, aud to develop digital literacy skilis' in March

and April20l8, IBECIn- CONFIDENTIALIIEND CONIIIDENTIALI percenl of Assist's

business ran through its retail stores. in additiou to approximately [I]EGIN CONFIDENTIALI

JIONO CONFIDENTIALI in-store device replacernents per rnonth for existing

subscribers. Without these stores and tlre essential services they provide, Assist's subscriber

churn will itrctease swifily and dratrratically.

g. J'hc effcct of the new rulcs r.rn Assist's len'raining subscribers is easy to project, as

rule changes that went inro elfect two years ago had a similar elfect but ot) a rl]ore linriled scale

with Oklahoma City rcsidents being retloved from the Tribal Lifeline program' For its

remaining Tribal Lifeline subsclibers, Assist must either offer a comparatively minimalist free-

to-end-user seryice plan for the $9.25 per month basic Lifeline subsidy or continue to offer its

robust bundle of mobile voice. text and broadtralrd at an incrcassd consumer price of $25 per

,ronth, Where a facilities-basecl wilcless Lifeline oompetitot'tnakes available an enhanccd

Tribal Lifelile ser.vice, Assist's basic (non-Tribal) Lifeline service offering will not be able to

effectively compete with a f'acilities-basecl ETC's Tribal Lifeline servioe ofi'ering that relies on

nearly four tinres the level of subsidies.

i 0, 'fhe basic Lifeline service business model is unsustainable for Assist because the

average IBEGI N CON FIDITNTI A t,lI IEND CONFIDEN'II A L J I ifesparr of arr

1{'l l-0605-1)i69r'. I tt3
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Assist basic Lifelinc customor is shorter than thc pcriod rrecessary to brcak even ba.ser! or1 curl'ellt

c.ost stl-uctures atrd overhead to support such subsuibels, lndeed, based on Assist's intemal

estimates, it will never be able to brcak cvcn on a 1i'ee-to-encl-user basic Lifeline plan. If Assist

wel'e to raise prices, its experience demonstrates that cousun:ers would not have lhc means to pay

for seivice and rvould disconnect their service plan. Any of these circurnstances woukl lead to

income statemellt losses wlrich would quickly result in Assist's going out of brrsiness.

I 1. Assist expects that the new rules will result in rapidly accelerated churn with thc

vast majority of its subscribers leaving its service within one year of the effbctive date of the

Fotu'th Report and Order, On average, Assist loses nearly IBEGIN CONIIIDENTIALI I
I IEND CONF[DEN'[IAL] of its subscribers each nronth to attritiorr. If the Fourt]t

Report tnd Order goes into effect, this disconnection rate willbe aggravated by Assist's inability

to provide the levcl of oustomer service--including through its stores-that its subscribers

deserve and have conle to expect. Accelerated churn will result l'rorn a combination oi'casily

predictable factors: (l) Lifeline customcrs do not have the mears to pay $25 per rnonth fbr

service; (2) Assist's customers wili be tremendously dissatisfied witlr the basic Lifeline service

offcring that docs not provide them rvith the level ofvoice and broadband access they have

grown to rely upon: (3) Assist will be unable to maintain its high level of oustorncr care nor its

store fi'onts that have becn essential to custorner sducation and satisfaction.

12. Ilecause it lacks FCC approval to do so, Assist will not be able to offset losscs

caused by lhe Fourth Report and Order through expansion into new or existing tenitories,

inclrrding rrarkets like Califbrnia where additional state subsidies are available . Evcn if it ha<J

aulhority to do so, the Company lacks rhe capital to acquire customels cpriokly enough to replace

the massive and quick revel'rue loss that will tr-anspire with ncw rules going into cft'ect.

4lil3-0605-9i69r,104
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13, Assist also will not be abic to stcm futuc hann try rencgotiating its rates witlr its

underlying carriers. Assist curreutly uses Sprint and a T-Mobile aggregator'*-*Plirrtroru-as its

untlerlying providers. In order to rcrnain profitabie, Assist would need to renegotiate its rates

with both Sprint and Plintron. However, with a dwir:dling subscriber base, loss of approximately

IBEGIN CONFIDENTIALII [END CONFIDENTIALI of its revcnugs, arttl

increasing ltCC-imposed minimum seryice level standards, it's certain that Sprint or Plintron will

not be willing or able to negotiate rates down fiom current levels to a near-zero rate that possibly

could create a way for Assist to stay in busiuess, Indeed, despite effo(s to renegotiate rates for

the past six rnonths, Assist has been unable to secure new rales from Sprint. Without the

enhanced Tribal subsidy and with increasingly high-risk subscribers, rcncgotiation will be nearly

impossible.

14. Assist also will not bc ablc to corrtinue operations tlrrough n<.:w financing. The

Fourth Report and Order ruakes it urrecorrornical for Assist [o serve Tribal lancls under the new

support structure, and the Commission has proposed to eliminate basic Li{'eline support lbr

wireless resellers. Given this cloud of uncertaioty, Assist will be unable to atlract new

invcstment.

1 5. Assist will also face other significant hatms as a result of the f;ourth Report and

Order. Specifically, thc Fourth Report and Order rerluires Assist to provide its subscribers with

a 60 day notice. in writing, that "arry customers who are cunently receiving enhanced support

who will no longer be eligible fbr enhanced support as a result of the changes in [the Fourtlt

Report ond Orderf," and-in the case of rural subscribers who will rctain the abiliry to receive

enhanced Tribal benefits-that the subscribers will have lire ability to switch to a facilities-based

irrovider to maintain thcir cnharrced Tribal Lifelirre [:enefit. lInwever. the Conrnrission has failed

48 1 3-0605-9i69r .1 05
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to provicle adequate irrformatiur to enable Assist to identiff whether and which faoilities-based

providers are available * or whether they are willing to offer courparable service plans to Assist's

subscribers. Although the Cornlnission often seeks assu'ances that mass transl'ers of custotners

will not result in collsumel's receiving less or paying more for service (or substituting with a

seruice tlrey do no1 use - in this casc wirelinc selice), the Comurission has tnade no such effbrt

here to care for these consumers who are among the most vulnerable irr America. It is not

djfficult to anticipate ttrat consnurers will not appreciate this cnmplexity and instead will sinrply

"shoot tlte rnessengcr."

16, Moreover, based on shape-files recently released by the Comtttission, the

agerrcy's delineation of ruraland urban areas appears to classiff several towlls with populations

well below the 25,000 population tlueshold as "urban," which undoubtedly will cause significant

subscriber confusion. The Conrmission ha.s made no effort whatsoever to explairt the concept of

"urbau clusters" to ETCs or consulners.

17. Because the Commission's rule changes will have a deleterious and dramatic

impact on consumers, and the Commissiou has doue nothing to assess or mitigate these intpacts,

subscriber confusion and angcr about thesc changes will result in a flood of calls to customer

serice and corrrplaints to state and federal regulators, to whicli affected ETCs must respond.

Our expericnce is that oustorners blame the camier attd often do not believe that changes such as

tlrose rrrade intbe Fourlh Report and ()rder are a product of legulation outside of Assist's

control. Responding to lhese calls and complaints rvill reqrrire a significant outiay of resouroes,

inctuding additional training, and legal costs to respond to complaints. I1'thc court ultinratcly

finds tlrat the Fourth Repctrl and Ortler is unlawtul, Assist will have no way to recover these
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costs. Nor will Assist cver be able to recover the goodwill lost frorn this impending customer

rolations disaster.

pursuant to 28 U.S.C. $ 1746, I declare under penalty of perjury of the laws of the United

States of America that the foregoing statements are true and correct.

David Dorwart June 0$ 201 B
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EXHIBIT B



In the Matter of

Bridging the Digital Divide for Low-Income
Consumers

Lifeline and Link Up Reform and Modemization

Telecommunications Carriers Eligible for
Universal Service Support

Before the
TEDERAL COMMUNICATIONS COMMISSION

Washington,D.C. 20544

REDACTED FOR PUBLIC INSPECTION

WC Docket No. 17-287

WC Docket No. l1-42

WC Docket No. 09-197

)
)
)
)

)
)

)
)
)

DECLARATION OF JOE FERNANDEZ

I, Joe Fernandez, declare as follows:

I ' I am more than 18 years of age and am President of Easy Telephone Services

Company d/olaEasy Wireless (Easy or the Company).

2' I submit this declaration in support of the Petition for Stay of Fourth Report and

order Pending Judicial Review filed with the Federal Communications commission (FCC).

unless expressly stated, this declaration is based on my pcrsonar knowledge.

3' Easy is a wireless reseller that is designated as an eligibte telecommunications

carrier (ETC) and provides Lifeline service in four states-Arkansas, Kentucky, Missouri, and

Oklahoma-including on federally recognized Tribal lands,

4' As of June r, 20 r g, Easy provides Liferine service to an estimated [BEGIN
CONFIDENTIALI I [END CONFIDENTIAT,] subscribers, incru<iing IBEGIN
CONFTDENTTALI f tnNo CONFIDENTIALI subscribers who receive the enhanced

Lifeline benefit' The vast majority of our Lifeline subscribers are residents of Tribal lands in
Oklahoma.

4832-0660a395v.6L
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5. As demonstrated by the attached financial statements, if a stay is denied and the

Fourth Report and Order goes into effect, Easy will cease operations and go out of business

within twelve months. This harm is great, certain, irreversible, and unrecoverable.

6. Most immediately, the Fourth Report and Order will cause Easy to lose Tribal

Lifeline revenues associated with [BEGIN CONFIDENTIALI ftnNo
CONFIDENTTALI subscribers, representing [BEGIN CONFIDENTTAL] ITEND
CONFIDENTIALI percent of its subscriber base, These Tribal Lifeline revenues account for

approximately [BEGIN C0NFIDENTIAL! J taNo C0NFIDENTIAL] percent of Easy,s

annual revenues. This loss of revenues will have a devastating and irreversible impact on Easy,s

business.

7. Easy operates within a niche space in the Lifeline industry. Specifically, its

business model is focused on providing Lifeline services to eligible subscribers located on Tribal

lands' Easy's aim at satisfying this specific consumer need in a small and hard to reach market

segment results in higher acquisition and operational costs, unlike those ETCs in the non-Tribal

space that focus on volume in more densely populated areas- Easy's operational and compliance

requirements are substantially similar to that of an ETC focusing in the non-Tribal space. But,

with Easy's small subscriber base, its per subscriber costs are much higher, requiring more

income per subscriber to offset.

8' Because of its small subscriber base and high cost structure, Easy couid not

simply approach its business in the same way but wirh a $g.25 subsidy rather than a $34.25

subsidy for most customers- Easy's subscriber base isn't large enough to spread and cover its

costs and rhe average [BEGIN CoNFIDENTIAL]f IEND CONFIDENTIAL]

Iifespan of an Easy non-Tribal customer is shorter than the period necessary to break even on

4832-06604395v.62
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customer acquisition costs. Indeed, the attached financial projections demonstrate that if Easy

marketed and provided service to oniy non-Tribal Lifeline customers, its business model would

not be sustainable. If Easy were to raise prices, its experience demonsfrates that consumers

would not have the means to pay for service and would disconnect their service plan. Any of

these circumstances would lead to peryetual income statement losses whioh would quickly result

in Easy's going out of business.

9. If the Tribal Lifeline rule changes go into effect resulting in the loss of the vast

majority of Easy's revenues, Easy will be forced to abandon its current business model and

practices and instead immediately cease dishibution and marketing for new Lifeline subscribers

(except as required by FCC or state regulation), shifting to a "harvesting" posture (i.e., servicing

existing subscribers, but not actively seeking new subscribers). Easy's commonly-owned

affiliates, Telecom Service Bureau (TSB) and Mobile Management,lnc, which provide all of the

support for Easy's operations and disrribution, will lay off IBEGIN CONFIDENTIALI I
[END CONFIDENTIAL] employees who work in distribution, marketing, and warehousing.

TSB will retain [BEGIN CONFIDENTIALJ IEND

CONFIDENTIALI employees to handle regulatory compliance and customer service for

remaining Easy subscribers.

10. Easy will also close all of its 28 dealer stores that currently serve its existing

subscriber base' These stores are an essential component ofEasy's abiliry to reach and serve

low-income residents of Tribal lands and have provided a competitive advantage to Easy through

high-touch, in-person, local customer service. For exampre, approximatery [BEGIN

CONFTDENTTALI!rc*, CONFIDENTIALI subscribers visit Easy stores each month

for device wauanty issue or swap. This does not inciude the subscribers that visit these stores

4832-0660-4395v.63
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daily for technical and customer support purposes, and to make payments and complete

recertification of eligibility. For these subscribers, Easy has found that in-store support is

essential for them to receive assistance with their devices and service, and to develop digital

Iiteracy skills, Without these stores, Easy's subscriber chum will increase swiftly and

dramatically.

1L As the attached financial statements illustrate, this harvesting modet would be the

only rational one for the Company under these circumstances. It is a Hobson's choice for the

Company between quick and sudden death and an irreversible death spiral that transpires over

the better part of a year. As a result of "harvesting," Easy will delay but not avoid a certain

death as a company, Once the process starts, it is irreversible. There will be neither the time nor

financial resourcos available to resurrect the intellectual talent, good will, and physical assets that

have made the Company a success and a key partner in the Lifeline program in Oklahoma. The

Company will for certain go out of business within a year.

12. The effect of the new rules on Easy's remaining subscribers is easy to project, as

rule changes that went into effect two years ago had a similar effect but on a more limited scale

with Oklahoma Ciry residents being removed from the Tribal Lifeline program. For its

remaining Tribal Lifeline subscribers, Easy must either offer a comparatively minimalist free-to-

end-user service plan for the $9.25 per month basic Lifeline subsidy, or continue to offer its

existing robust bundle of mobile voice, text and broadband at an increased consumer price of $25

per rnonth' Where a facilities-based wireless Lifeline competitor makes available an enhanced

Tribal Lifeline service, Easy's basic (non-Tribal) Lifelins service offering will not be able to

effectively compete with a facilities-based ETC's Tribal Lifeline service offering that relies on

nearly four times the level of subsidies.

4832-0660-439sv.64
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13' Easy expects that new rules will result in rapidly accelerated chum with the vast

majority of its subscribers leaving its service within one year of the effective date of the Fourth

Report and Order. Accelerated churn will result from a combination of easily predictable

factors: (1) Lifeline customers do not have the rneans to pay $25 per month for service; (2)

Easy's customers will be tremendously dissatisfied with the basic Lifeline service offering that

does not provide them with the level of voice ancl broadband access they have grown to rely

upon; and (3) Easy will be unable to maintain its high level of customer care nor its store fronts

that have been essential to customer education and satisfaction.

14. Because it lacks FCC authority to do so, Easy wiil not be able to offset losses

caused by the Fourth Report and Order through expansion into new territories including markets

like California where additional state subsidies are available. Even if it had authority to do so,

the company lacks the capital to acquire customers quickly enough to replace the massive and

quick revenue loss that will transpire with new rules going into effect.

15' Easy also will not be able to stem future harm by renegotiating its rates with its

underlying carier Sprint. With a dwindling subscriber base, loss of approximately [BEGIN

CONFIDENTIAL]f raND CoNFIDBNTIALI of its revenues, and increasing FCC-

imposed minimum service level standards, it's certain that Sprint will not be willing or able to

negotiate its rates down from current levels to a near-zero rate that possibly could create a way

for Easy to stay in business.

l6' Easy also will not be able to continue operations through new financing. The

Fourth Report and Order makes it uneconomical for Easy to serve Tribal lands under the new

support struchrre, and the Commission has proposed to eliminate basic Lifeline support for

wireless resellers' Given this cloud of uncertainty, Easy will be unable to attract new investment.

4832-06604395v.65
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l7 . Easy will also face other significant harms as a result of the Fourth Report and

Order. Specifically, the Fourth Report and Order requires Easy to provide its subscribers with a

60 day notice, in writing, that "any customers who are currently receiving enhanced support who

will no longer be eligible for enhanced support as a result of the changes in [the Fourth Report

and Orderf," and-in the case of rural subscribers who will retain the ability to receive enhanced

Tribal benefits-that the subscribers will have the ability to switch to a facilities-based provider

to maintain their enhanced Tribal Lifeline benefit. However, the Commission has failed to

provide adequate information to enable Easy to identify whether and which facilities-based

providers are available - or whether they are willing to offer comparable service plans to Easy's

subscribers. Although the Commission often seeks assurances that mass transfers of customers

will not result in consumers receiving less or paying more for service (or substituting with a

service they do not use * in this case wireline service), the Commission has made no such effort

here to care for these consumers who are among the most vulnerable in America. It is not

difficult to anticipate that consumers will not appreciate this complexity and instead will simply

"shoot the messenger."

l8' Moreover, based on shape-files recently released by the Commission, the

agency's delineation of rural and u'ban areas appears to classify several towns with populations

well below the 25,000 population threshold as "urban," which undoubtedly will cause significant

subscriber confusion. The Commission has made no effort whatsoever to explain the concept of

"urban clusters" to ETCs or consumers. Because the Commission's rule changes will have a

deleterious and dramatic impact on consumers, and the commission has done nothing to assess

or mitigate these impacts, subscriber confusion and anger about these changes will result in a

flood of calls to customer service and complaints to state and federal regulators, to which

aS:e-OOOO-+:qs,-r6
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affected ETCs must respond. Our experience is that customers blame the carrier and often do

not believe that changes such as those made inthe Fourth Report ancl Order are a product of

regulation outside of Easy's control. Responding to these calls and complaints will require a

significant outlay of resources, including additional training, and legal costs to respond to

complaints- If the court ultimately finds that lhe Fourth Report and Orderis unlawful, Easy wili

have no way to recover these costs. Nor will Easy ever be able to recover the goodwill Iost from

this impending customer relations disaster.

Pursuant to 28 U.S.C. g 1746, I penalty of perjury of the laws of the United

States of America that the tn:e and correct.

Joe Fernandez tun;Z\zorc

4832-0660-4395v.67
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EXHIBIT C



In the Matter of

Bridging the Digital Divide for Low-Income
Consumers

Lifeline and Link Up Reform and Modemization

Telecommunications Carri ers Eli gible for Universal
Service Support

Before the
FEDERAL COMMUNICATIONS COMI}fl SSION

Washington, D.C.20554

REDACTED FOR PUBLIC INSPECTION

WC DocketNo. 17-287

WC Docket No. I l-42

WC DocketNo.09-197

)
)
)
)
)
)
)
)
)

DECLARATTON OF
LAC DU FLAMBEAU BAND OF LAKE SUPERIOR CHIPPEWA INDIAI\iS

r#iiliam lVildcat, Sr. Community Building
P.O. Box 67

418 Little Pines Road
Lac du Fkmbeau, Wisconsin 54538

I, Joseph G. Wildcat, Sr., hereby declare as follows:

l. I am the Tribal President of the Lac du Flambeau Band of Lake Superior Chippewa

Indians, a position I have held since October, 2016. lam responsible for the administration of the

Tribe. I submit this declaration in support of a motion for stay pending judicial review of the

Lifeline Fourth Report and Order filed by Crow Creek Sioux Tribe, Oceti Sakowin Tribal Utility

Authority, National Lifeline Association, Assist Wireless, LLC, Boomerang Wireless, LLC, and

Easy Telephone Service Company.

2. The Lac du Flambeau Band of Lake Superior Chippewa Indians is a federally

recognized Indian tribe located in the County of Vilas in northem Wisconsin, an area that suffers

from extreme poverty. On the reservation of the Lac du Flambeau Band of Lake Superior

{
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Chippewa Indians reservation, more than thirty-five percent of households live in poverty. The

unemployment rate among Tribal residents exceeds twenty-seven psrcent, and household incomes

average less than $20,000.00 per year. Beeause of their low incomes, many residents of the Lac

du Flambeau reservation cannot afford essential senrices, including telecommunications services,

at unsubsidized rates. In addition, ffiffiy residents of the Lac du Flambeau reservation are

unbanked or underbanked. This makes it difficult, and much more expensive, to make even modest

monthly payments for recurring services.

3. The facilities-based wireless carriers that provide mobile network coverage on the

reservation are Verizon and AT&T. None of these carriers offer Lifeline service on the

reseryation. I am not aware of any recent effort by these carriers, or any other facilities-based

wireless carriers, to introduce Lifeline service on the Lac du Flambeau reservation.

4. The only provider of wireless Lifeline service on the reservation is Northern

American Local, which is a mobile virtual network operator ("MVNO") that resells service

provided by Verizon. Based on existing Lifeline support amounts, this carrier is able to offer

wireless service to eligible low-income subscribers on the reservation free of charge.

5. If Northem American Local and other MMt{Os deemed ineligible for enhanced

tribal support decide to exit the Lifeline market, many low-income residents of the Lac du

Flambeau reservation will lose telephone and broadband service with no affordable ahernatives

available. Unsubsidized wireless plans are prohibitively expensive for most low-income

households on the reservation, as are fixed telephone and Internet access services, which are not

available in all locations in any event. lndeed, although precise statistics on these matters are not

maintained, my experience as a momber of tribal leadership is that levels of telephone

I
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subscribership improved substantially after the introduction of wireless Lifeline service (though

they remain very low by nationwide standards).

6. Likewise, if MYltlOs raise rates in response to the unavailability of enhanced tibal

support, their wireless plans will no longer be affordable for many existing eustomers. A large

drop in subscribership can be expected for several reasons.

7. First, at $25 per month, the enhanced nibal support amount is very large when

compared to the basic Lifeline subsidy level of $9.25 per month, meaning that any price increases

could be substantial.

8. Second, a price increase of any kind would force unbanked hibal members make

costly and inconvenient out-of-pocket payments that are not necessary under the current Lifeline

rules. As explained, with existing support amounts, MVltlOs typically are offering some level of

Lifeline wireless service free of charge. As a result, Dffiy existing Lifeline subscribers do not

need to arrange recurring paynents to the carrier, which greatly facilitates sustained enrollment

for the many ribal members that lack regular access to banking services, lndeed, on the 144 square

miles of land in the Lac du Flambeau reservation, thore are very few facilities that offer money

order or cash kansfer services. There is one bank, there are no money kansfer locations (like

Western Union), and there is just one U.S. post offrce serving the reservation, meaning that a

subscriber may have to travel very long distances to remit a monthly payment, in addition to paying

any applicable service fees.

9. The widespread disconnection of tribal members enrolled in the Lifeline program

rvould tfueaten the success of recent economic development initiatives, all of which depend on

access to telephone and broadband service. Efforts of tribal members to obtain employment would

be thwarted, as tribal members would be unable to contact prospective employers via phone or

3
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intemet, and likewise could not be reached by employers. Tribal members would be unable to

contact the Tribe's transit syslem for hansport to the workplace, employment interviews, or

medical appointments. Tribal members would be unable to communicate with or receive tirnely

messages from the schools responsible for the education of their children, nor would they have the

ability to stay in touch with family and friends. Further, they would be deprived of

communications from the Tribal govemment, given that most Tribal members are only able to

access the internet via their phones, and the Tribal goverrment relies on email to communicate

with Tribal members.

10. [n addition, without a wireless voice subscription, members of the Lac du Flambeau

Band of Lake Superior Chippewa Indians would lose access to emergency services. Specifically,

they would be unable to surnmon law enforcernent, the fue department, or an ambulance; they

would not receive Amber Alerts; and they would have no access to emergency alerts from the

Tribal Emergency Management System, in the event of a natural disaster or other emergency.

I declare under penalty of perjury that the foregoing is true and correct to the best of my knowledge

and belief.

Executed on: June 21,2018

G. bal
Lac du Flambeau Band of
Lake Superior Chippewa Indians
William Wildcat, Sr. Community Building
P.O. Box 67,418 Little Pines Road
Lac du Flambeau, Wisconsin 54538
7 I 5-5 884206, JWildcatsr@tdffribe.com

4
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In the Matter of

Bridging the Digital Divide for Low-Income
Consumers

Lifeline and Link Up Reform and Modernization

Telecommunications Carriers Eligible for Universal
Service Support

DECLARATION OF JASON SCHLENDER

Before the
FEDERAL COMMUNICATIONS COMMISSTON

Washingtonn D.C.20554

REDACTED FOR PUBLIC INSPECTION

WC Docket No. 17-287

WC Docket No. I142

WC Docket No. 09-197

)

)
)

)

)
)

)

)

)

Jason Schlender
Vice-Chairman of the Lac Courte Oreilles
Tribal Coveming Board
13394 W Trepanier Rd.
Hayward, WI54843

June 21,2018
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DECLARATION OF JASON SCITLENDER

I, Jason Schlender, hereby declare as follows:

l. I am the Vice-Chairman of the Tribal Governing Board for the Lac Courte

Oreilles Band of Lake Superior Chippewa Indians. I was elected to the Tribal Governing Board

in 2015, and have been Vice-Chairman since mid-2017. My responsibilities include working to

protect the tribe, tribal members, the tribe's resources, and overall ensuring that tribal members

have a voice, in all the issues that impact their lives and the reservation. I submit this declaration

in support of a motion for stay pending judicial review of the Lifeline Fourth Report and Order

filed by Crow Creek Sioux Tribe, Oceti Sakowin Tribal Utility Authority, National Lifeline

Association, Assist Wireless, LLC, Boomerang Wireless, LLC, and Easy Telephone Service

Company.

2. The Lac Courte Oreilles Band of Lake Superior Chippewa Indians is a federally

recognized Indian tribe located in Wisconsin, an area that grapptes with poverty issues daily- On

the Lac Courte Oreilles reservation, more than 25.5 percent of households live in poverty. The

unemployment rate isZl.4 percent, and household incomes average less than $30,150 per year.

Because of their low incomes, many residents of the Lac Courte Oreilles reservation cannot

afford essential services, including telecommunications services, at unsubsidized rates. In

addition, most residents of the Lac Courte Oreilles reservation are unbanked or underbanked.

This makes it difficult, and rnuch more expensive, to make even modest monthly payments for

recurring services.

3' The facilities-based wireless carriers that provide mobile network coverage on rhe

reservation are AT&T and Verizon. None of these carriers offer Lifeline service on the
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reservation. I arn not aware of any recent effort by these carriers, or any other facilities-based

wireless caniers, to introduce Lifeline service on the Lac Courte Oreilles reseryation.

4. The only provider of wireless Lifeline service on the reservation is North

American Local, which is a mobile virtual network operator ("MVNO") that resells service

provided by carriers. Based on existing Lifeline support amounts, these carriers are able to offer

wireless service to eligible low-income subscribers on the reservation free of charge.

5. If MVNOs deemed ineligible for enhanced tribal support decide to exit the

Lifeline market, many low-income residents of the Lac Courte Oreilles reservation will lose

telephone and broadband service with no affordable alternatives available. Unsubsidized

wireless plans are prohibitively expensive for most low-income households on the reservation, as

are fixed telephone and Internet access services, which are not available in all locations in any

event. Through my experience as an elected leader, I have seen the positive impact that the

introduction of wireless Lifeline service has had in the community. Many people, who would

otherwise not be able to afford or maintain telephone services have greatly benefited, as well as

the community. This has significantly increased safety, security and improved the overall health

on the reservation, as more tribal members are now to be able to make calls and receive calls and

communicate when needed. Emergency services, whether that be an ambulance, firefighters, the

police or even loved ones, are now just a call away, if residents need assistance in any number of

scenarios. This is especially important in critical cases, or cases involving elder.s, if there is a life

threatening emergency.

6. Likewise, if MVNOs raise rates in response to the unavailability of enhanced

tribal support, their wireless plans will no longer be affordable for many existing customers. A

large drop in subscribership can be expected for several reasons.
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7 - First, at $25 per month, the enhanced tribal support amount is very large when

compared to the basie Lifeline subsidy level of $9.25 per month, meaning that any price

increases could be substantial.

8. Second, a price increase of any kind would force unbanked tribal members make

costly and inconvenient out-of-pocket payments that are not necessary under the current Lifeline

rules. As explained, with existing support amounts, MVNOs typically are offering some level of

Lifeline wireless service free of charge. As a result, many existing Lifeline subscribers do not

need to iurange recurring payments to the carrier, which greatly facilitates sustained enrollment

for the many tribal members that lack regular access to banking services. Indeed, on the 76,500

acres of land in the Lac Courte Oreilles reservation, there are very few to no facilities that offer

any kind of money order or cash transfer services. There is one Federal L.C.O, Credit Union, no

money transfer locations (like Western Union), and no U.S. post offices serving the reservation,

meaning that a subscriber may have to travel a significant distance to remit a monthly payment,

in addition to paying any applicable service fees.

9. The widespread disconnection of tribal members enrolled in the Lifeline program

would threaten the success of recent economic development initiatives, all of which depend on

access to telephone and broadband service. The tribe is always seeking new ways to create

economic development in a responsible way, as being located in a rural area has not provided for

as many economic opportunities when compared to other tribes who may be located in or around

urban areas. Having access to these services has enabled community members to better seek

employment, maintain employment, start their own businesses, be more active in their

community, and ultimately, has boosted economic development-
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l0' In addition, without a wireless voice subscription, Lac courte oreilles tribal

members will lose access to emergency services. As stated earlier, the positive impact that has

been recognized in our community through increased access to emergency services has been

very substantial' Elders, who may otherwise have no way to call family members, caregivers, or

emergency services, are able to take a great deal of comfort in knowing they will be able to do

so, should the need arise. please do not take this critical service away.
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I declare under penalty of perjury that the foregoing is true and corecr to the best of my

knowledge and belief.

Executed onr Jun"{, 2018

Jason Schlender
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Before the
FEDERAL COMMUNICATIONS C OMMISSION

Washington, D.C. 20554

In the Matter of )
)
)
)
)
)
)
)
)

Bridging the Digital Divide for Low-Income
Consumers

WC Docket No. 17-287

Lifeline and Link Up Reform and Modernization WC Docket No. 1l-42

Telecommunications Carriers Eligible for Universal
Service Support

WC Docket No. 09-197

DECLARATION OF' PHYLISS J. ANDERSON

Mississippi Band of Choctaw Indians
101 Industrial Road
P.O. Box 6010
Choctaw, Mississippi 39350

June 20, 2018
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DECLARATION OF' PHYLISS J. ANDERSON

I, Phyliss J. Anderson, hereby declare as follows:

1. I am the Tribal Chief of the Mississippi Band of Choctaw Indians, a position I

have held since 201 1. As Tribal Chief I serve as the principal executive officer of the Tribe and

as head of the Executive Branch of the Tribal government. I submit this declaration in support of

a motion for stay pending judicial review of the Lifeline Fourth Report and Order filed by Crow

Creek Sioux Tribe, Oceti Sakowin Tribal Utility Authority, National Lifeline Association, Assist

wireless, LLC, Boomerang wireless, LLC, and Easy Telephone Service company.

2. The Mississippi Band of Choctaw Indians is a federally recognized Indian tribe

located in rural parts of Mississippi, a 10 county areathat suffers from pervasive poverty. On the

Mississippi Band of Choctaw Indians Reservation, more than29 percent of households live in

poverty. The unemployment rate is 13.7 percent, and the median household income is $32,604

per year. Because of their low incomes, many residents of the Mississippi Band of Choctaw

Indians reservation cannot afford essential services, including telecommunications and

broadband services, at unsubsidized rates. In addition, many residents of the Mississippi Band of

Choctaw Indians reservation are unbanked or underbanked. This makes it difficult, and typically

much more expensive, to make even modest monthly payments for recurring services.

3. Although facilities-based wireline and wireless carriers provide network coverage

on the reservation, none ofthese carriers offer Lifeline service on the reservation. I am not

aware ofany recent effort by these carriers, or any other facilities-based carriers, to introduce

Lifeline service on the Mississippi Band of choctaw Indians reservation.

4. The only provider of Lifeline service on the reservation is Boomerang Wireless,

which offers service using the enTouch Wireless brand as a mobile virtual network operator

4848-4965-2329v -5
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("MVNO") that resells the Verizon Wireless network. Based on existing Lifeline support

amounts, enTouch is able to offer robust bundles of wireless voice, text and broadband service to

eligible low-income subscribers on the reservation free of charge. Boomerang's current Tribal

Lifeline plan in Mississippi offers unlimited voice minutes and text messages and 1.5 gigabytes

(GB) of data, together with a free smartphone, free of charge. Boomerangs non-Tribal Lifeline

plan offers 750 minutes of voice service, unlimited text messages, and 100 megabytes (MB) of

data, free of charge. Boomerang provides Lifeline service to as much as 1874 members of the

Choctaw Band of Indians residing on rural Tribal lands in Mississippi. Boomerang has provided

Lifeline service to as much as 20Yo of our Tribe's eligible members in Mississippi.

5. If, as a wireless reseller, Boomerang is deemed ineligible to provide enhanced

Tribal Lifeline support, there will be no way for Lifeline eligible members of the Mississippi

Band of Choctaw Indians to obtain the enhanced Tribal benefit for which they are eligible,

despite the fact that the FCC has determined that the enhanced benefit is vitally important to

address lagging rates of subscribership to essential communications services on Tribal lands. By

banning resellers from the Tribal Lifeline program, the FCC will have effectively denied our

Tribal residents a benefit for which they are eligible under the FCC's rules. Such harm is

complete and irreparable.

6. The absence of enhanced Tribal Lifeline support would mean that our members

would need to pay $25 or more each month to maintain the level of service they have enjoyed

under the current Tribal Lifeline program. Few if any of our Lifeline eligible subscribers could

afford to pay an additional $25 in any month, let alone on a regular monthly basis. Comparable

mobile service offerings from non-Lifeline providers are even more expensive, and typically

require a subscriber to prepay for service using a valid credit card on file, purchase a new

4848-4965-2329v.5
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handset, and replace his or her existing phone number with a new number. Because many

members of our Tribe are extremely impoverished and unbanked, these burdens are both

financially and logistically impossible to overcome.

7. In some sifuations, a wireline service offering may be available. However,

members of our Tribe overwhelmingly have selected wireless Lifeline service because they rely

on mobile features of wireless service to stay connected with their families, jobs, schools, and

other essential services while on the go. As such, members of our Tribe do not view wireline

service as comparable or a reasonable substifute for wireless service. Moreover, wireline

services typically are more expensive and require repayment of prior account balances and a

deposit, making such service unaffordable.

8. Many of our eligible residents who remain eligible for $34.25 per month in

benefits will be forced into basic Lifeline plans that only provide $9.25 per month of value

because no facilities-based wireless Lifeline provider is available. These subscribers will lose

access to the level of service on which they have come to rely in order to stay connected to

employers, schools, healthcare providers, emergency services and other members of our Tribal

community. New subscribers will no longer have access to a service plan that comes with a free

broadband-capable smartphone. No comparably priced service offerings are avallable to our

Tribe's members in Mississippi.

9. Without enhanced Tribal Lifeline support, we expect alarge drop in connectivity

and subscribership for the Tribe's poorest members. The Tribe provides a great deal of

community current events (e.g., weather-related closings, emergency notifications, Tribal

election information, etc.) and important information about Tribal programs, services, and

activities for Tribal members through online avenues such as social media and on the Tribal

4848-4965-2329v.5
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webpage. Any drop in connectivity for our Tribal members will have a negative impact on the

ability of the Tribe to provide this communication to members in a timely manner. It also

threatens public safety, as fewer of our residents will have a means of communicating in times of

emergency.

10. Moreover, based on current expected timelines for the effective date of the Fourth

Report and Order, it appears that our residents will lose service just after the start of the school

year and before the holiday season, a critical time for families to stay connected to each other

and to essential services. This harm caused by allowing the Tribal rule change banning

participation by wireless resellers to go into effect will be severe, not solely economic, and

unrecoverable.

I declare under penalty of perjury that the foregoing is true and correct to the best of my

knowledge and belief.

Executed on: June 20,2018

,4-r"l*n*
Anderson

Tribal Chief

4848-4965-2329v.5
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DECLARATION OF THE LEECH LAKE BAND OF OJIBWE

I, Sarah Stahelin, hereby declare as follows:

l. I am a Tribal Attorney for the Leech Lake Band of Ojibwe (.'LLBO"), a position I

have held since November 2015. I am responsible for representing Leech Lake Band of Ojibwe

Tribal Covernrnent's legal interests in multiple forums and atlvising the Band on their legal

rights in multiple situations. I submit this declaration in support of a motion for stay pending

judicial review of the Lifeline Fourth Report and Order fiIed by Crow Creek Sioux Tribe, Oceti

Sakowin Tribal Utility Authority, National Lifeline Association, Assist Wireless, LLC,

Bo*merang Wir*less, LLC, and Easy .['elephone Service Company.

2. The Leech Lake Band of Ojibwe is a federally recognized Indian tribe located in

north-cenkal Minnesota and covers parts of four counties: Beltrami, Cass, Itasca, and Hubbard.

with the rnajor portion located within Cass County. The reservation is isolated from large cities,

situated 100 miles south of the Canadian border,225 miles north of Minneapolis/St. paul, l4(J

miles west of Duluth, and 155 miles east of Fargo, North Dakota.

3. A2$17 economic survey arrd report by Oweesta f<lund that Leech Lake consists

of range ofhousehoid incomes. with the rnajority {25S%} reporting an income range of betu,een

$5,000 and $19,999; then $20,000 to $34,999. 1l.zyo of Leech Lakers reported a household

income of less than $5.00(). The 2010 Census further indicates that the median household

income *tr'the entir* reservation population is 528,13?, or per-capita income of $13,103. Of this,

there are 4,850 irlative Arnericans, or 47"5Y0 of the Resenation population, that have a median

household income *f $23,30$, or $9,64? per-capita in*ome, which is siggrificantiy lower than the

mainstream populace. The rnedian family income of onc reseryation community is $6,563, where

73.V% of ali farnilies live betrcw the poverty level.
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4. The Native American unsrnplo5rment rate on the Leech Lake Reservation

continues to hover near 460/o. Because of their low incomes coupled with the lack ofjob

opportunity, many residents of Leech Lake cannot afford essential services, including

telecommunications ser"vices, at unsubsidized rates. In addition, many residents of the

reservation are unbanked or underbanked. This makes it difficult, and much rnore expensive, to

make even rnodest monthly payaents for recurring services.

5' The *rr13' faciiitjes-based wireless carrier that provides mobile network coverage

on the reservation is Verizon, Verizan does not offer Lifeline service on the reservation. I am

not aware of an5: recent etT*rt by tirese cariers, or any other facilities-based wireless carriers, to

introduce Lifeiine service ur Leech Lake.

6. The only provider of wireless Lif'sline service on the reservation is North

American Local, which is a mobile virrual network operators ("M\t\-Or,,) that resells service

provided by Verizon. Ilased on existing Litbline support amounts, this carrier is able to gffer

n'irelsss selice to eligible low-income subscribers on the reservation free of charge.

7. If MVhrOs deemed ineiigible fbr enhanced tribal support dscide to exit the

Lifeline market, mafiy low-income residents of the Leech Lake Rsservatio' will lose telephone

and broadband service with na atTordable alternatives available. Unsubsidized rvireless plans are

prohibitively expensiv* for most iow-income households on the reserwation, as are fixed

telepirr:ne and Internet access servi*es, which ars nctt available in all locations in any etr ent.

Inqised, altho$gh precise stati:*tics on these matters are not rnaintained, my experience as an

attorney w*rking r,vith lamilies and individuals across the reserv.ation since 2001 is that levels of

telephone suirscritrership improved substantiall3r after the introduction of r+,ireless Lifeline

sen'ic* (though the,v remain ver3, law by nationwide standards).
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8- Likewise, if MVNOs raise rates in response to the unavailability of enhancecl

tribal support. their r.vireless plans will no longer be affordable for many existing customers. A

large drap in subscribership can be expected for several reasons.

9. First, at $25 per month, the enhanced tribal supporl amount is very large when

compared to the basic Lifeline subsidy levol of $9.25 per month, meaning that any price

increases could be substantial.

10- Second, a price increase of any kind would frrce unbanked tribal members make

costly and inc*nvenient out-of-pocket payments that are not necessary under the current Lif"eline

rules. As explained, u'ith exisling suppofi amounts, MVNOs typicaliy are offering some level of

Lifeline wireless service free of charge. As a result, many existing Litbline subscribers do n't

need to arrange recurring payments to the oarrier, which greatly facilitates sustained enrolhnent

for the many tribal members that iack regular access to banking seruices. Indeed, on the q72.sl7

square miles of land in the Leech Lake Reservation, there are very few facilities that offer money

order or cash transfer services. There are very fbw banks, money transfer locations (like

Westem Unicn), ar:d ti,S. post offices serving the reservation, meffiing that a subscriber may

have to travel very long distances to reffiit a monthly palanent, in adclition to paying any

applicable sen'ice fees. The lack of reliable public or private transportation for n:any tribal

members, heightens the burdens on individuals.

I I ' Currently there are 5?4 tribal rnembers who have accessed Lifeline senice for 6

m*nths or ionger and I tr31 rnembers ra'ho have signed up and utilized the sen'ice at one time or

anotl"ler' Th* ra'idespread discorurection of tribal members eruclie.d in the Lifeiin* prograin

rvould have a disastrous effect cin tltese farnilies, who are some of the most wlnerable in our

s$*iety- The loss of such services rvould threaten the success of recent econornie developrnent
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initiatives, all of which depend on access to teiephorie and broadbaxd service" Tribal members

l'vho do not have access to phones and internet rvill not be able to call to apply fbr jobs on the

new Casino construction project the Band has just begun. Parents would not be able to keep in

touch with the schools conceming their children, which is conceming given that the truancy rates

fcrr Leech Lake children is much higher than the state and national averags" Farnilies an*l elders

would not be able to stay in touch with their medical providers to maintain and set up

appointments. Individuais w*uid lose touch with family and friends, as well as lose their ability

to connect with their Tribai Government website and information, As more and more things are

posted online, cutting tribal mcmtrers off from these services would have disastrous eflects on

their ability to actively participate in all levels of tribal and state govemment.

12. In addition, rvithout a r,vireless voice sutrscription, members of Leech Lake rvill

lose access to emergency sen'ices" Leech Lake disaster alerts are now sent out via text and

intemet, Arnber alerls wouid go unheeded. People experiencing domestic violence, medical

emergencies or other immediate issues w'ould nat have the ability to contact law enibrcement and

rescue personnel.
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I declare under penalty of pdury that the foregoing is true and correct to the best of my

knowledge and belief.

Executed on: June 2l.ZAlB

S (MN
for Leech Band of Ojibwe

I


